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AGENDA

• W h a t  i s  E S G ?

• C u r r e n t  f o c u s  o n  l i a b i l i t y  e x p o s u r e  f o r :

• C l i m a t e  r e l a t e d  r i s k

• P l a s t i c  p o l l u t i o n

• G r e e n w a s h i n g

• B i o d i v e r s i t y  l o s s

• S u p p l y  c h a i n  l i a b i l i t y



CLIMATE RELATED RISK



PHYSICAL

CLIMATE RISK

TRANSIT ION LIABIL ITY



PHYSICAL RISK



CALIFORNIA WILDFIRES



WIDER IMPLICATIONS OF PHYSICAL RISK

Source: McKinsey

Physical assets
• Catastrophe damage

• Loss of land
• Loss of use of land
• Loss of land value

Infrastructure
• Lack of resilience

• Costs of improvement
• Disrupted supply chains

Food systems
• Displaced production

• Effect on Global South

Bodily injury
• Catastrophe fatalities

• Heat stress
• Extreme cold

• Drought and starvation

Natural capital
• Drought and famine

• Loss of habitats
• Loss of livelihoods



TRANSIT ION RISK



E N E R G Y  PAT H WAY  T O  N E T  Z E R O



STRANDED ASSETS



WIDER IMPLICATIONS OF THE TRANSITION

Source: McKinsey

Disruptive 
technologies

• Rapid energy transition
• 4x increase in 

renewables by 2030
• Unproven technologies Reputational 

challenges
• Campaign groups and 

NGOs
• Greenwashing

Market movements
• Investor focus on ESG

• Raw material 
fluctuations

• Consumer behaviours
• Share price movement

Policy & regulation
• International Agreements
• Court decisions against 

governments
• Abrupt policy transitions

• Compliance burden



LIABILITY RISK



CURRENT CLIMATE LITIGATION
1 . D i r e c t  c a u s a l  c o n t r i b u t i o n

C i t y  o f  O a k l a n d  v  B P ;  P a c i f i c  C o a s t  F i s h e r m e n  v.  C h e v r o n ;  L l i u y a v  R W E

2 . V i o l a t i o n  o f  f u n d a m e n t a l  r i g h t s

M i l i e u d e f e n s i e v  S h e l l ;  G r e e n p e a c e  v  B M W ,  M e r c e d e s ,  V W ;  A g o s t i n h o

3 . G r e e n w a s h i n g

A C C C  v  G o o d y e a r ;  F r a n k f u r t  P r o s e c u t o r  v  D e u t s c h e  B a n k

4 . N e g l i g e n t  p r e p a r a t i o n

Va r i o u s  v  P G & E

5 . D i r e c t o r s ’  b r e a c h  o f  f i d u c i a r y  d u t i e s

C l i e n t E a r t h v  D i r e c t o r s  o f  S h e l l ;  M c Ve i g h  v  R E S T

6 . I n d i r e c t  c a u s a l  c o n t r i b u t i o n  

A b r a h a m s  v  C B A



• P r o p e r t y  a n d  b u s i n e s s  i n t e r r u p t i o n
• H i g h e r  i n c i d e n c e  o f  l o s s e s

• H i g h e r  s e v e r i t y  o f  l o s s e s

• N e w  r i s k  m a p p i n g  r e q u i r e d

• P r o f e s s i o n a l  l i a b i l i t y
• I n c r e a s e d  c o m p l i a n c e  b u r d e n

• D e s i r e  t o  t r a n s f e r  l o s s e s  t o  p r o f e s s i o n a l  a d v i s e r s

• D & O
• N e w  d i s c l o s u r e  d u t i e s

• L o s s e s  a r i s i n g  f r o m  m a n a g e m e n t  o f  t r a n s i t i o n

• G r e e n w a s h i n g

CL IMATE AS A MULTIPLIER OF RISK



• G e n e r a l  l i a b i l i t y

• P e t r o l e u m  a s  a  d e f e c t i v e  p r o d u c t

• B r e a c h  o f  f u n d a m e n t a l  r i g h t s

• B o d i l y  i n j u r y  c l a i m s

• M a s s  s u b r o g a t i o n s ?

• A d v e r t i s i n g  l i a b i l i t y

• G r e e n w a s h i n g

• D & O

• N e w  d u t i e s  t o  c o n s i d e r  P a r i s  o b l i g a t i o n s ?

CLIMATE AS A SOURCE OF NEW DUTIES



RECOMMENDED WORDINGS CONTROL

Available defences

Occurrence wordings Claims made wordings Bermuda Form

Policy 1 Policy 2 Policy 3 Policy 4 Policy 5 Policy 6 Policy 7 Policy 8 Policy 9 Policy 10

Outside temporal scope ✔ ✔ ✖ ✖ ✖ ✔ ? ? ✖ ?

No injury/damage ✖ ✔ ✔ ✖ ✖ ✖ ✖ ✖ ✖ ✖

Excluded pollution ✖ ✖ ✖ ✔ ✔ ✔ ✔ ✔ ✖ ✖

Excluded prior knowledge ✖ ✖ ✖ ✔ ✔ ✖ ✔ ✖ ✖ ✖

Excluded deliberate act ✔ ✔ ✖ ✖ ✖ ✖ ✖ ✖ ✖ ✖

Failure to mitigate defence ✖ ✖ ✖ ✖ ✖ ✖ ✖ ✖ ✖ ✖

Conclusion Uninsured Uninsured Uninsured Uninsured Uninsured Uninsured Uninsured Uninsured Insured ?



PLASTIC L IAB IL ITY
PLASTICS LIABIL ITY



• H u m a n  h e a l t h  h a r m s
• 4 , 0 0 0  c h e m i c a l s  a s s o c i a t e d  w i t h  p l a s t i c s

• M o s t  r e s e a r c h  o n  p h t h a l a t e s ,  b i s p h e n o l s ,  f l a m e  r e t a r d a n t s  a n d  P FA S

• E x p o s u r e  t o  m i c r o - a n d  n a n o - p l a s t i c s

• C h e m i c a l s  r e l e a s e d  d u r i n g  m a n u f a c t u r e  a n d  d i s p o s a l

• E c o s y s t e m  s e r v i c e  h a r m s
• E f f e c t s  o n  a q u a t i c  a n d  t e r r e s t r i a l  e c o s y s t e m s

• E f f e c t s  o n  f o o d  s t o c k s

• T h r e a t  t o  b u s i n e s s e s  w h i c h  d e p e n d  o n  n a t u r a l  r e s o u r c e s

• N a t u r e  h a r m s
• M a c r o p l a s t i c e f f e c t  o n  n a t u r e

• B i o d i v e r s i t y  t h r e a t  a r i s i n g  f r o m  c h e m i c a l s  a n d  M N P s

• C o r p o r a t e  w r o n g s
• G r e e n w a s h i n g

• L o s s  o f  s h a r e h o l d e r  v a l u e

PLASTICS L IABIL ITY:  AN OVERVIEW



PLASTICS L IABIL ITY:  L IKELY CLAIMS ACTIV ITY

Harms Liability pathway Likely claim activity Likely claim severity

Human harms

Exposure causing injury to 
employees 

Moderate: many strong precedents, but 
proof of causation will be difficult

High: very large pool of potential 
claimants 

Exposure causing injury to 
consumers 

Low: some precedents, but proof of 
causation will be very difficult

Economic and 
ecosystem 
service harms

Toxic accumulations in public 
infrastructure 

Moderate: recent precedents in US, but 
elsewhere theories of liability and 
causation are underdeveloped

Nature harms
Escape of harmful substances from 
plastics manufacture 

Moderate: environmental regulators 
have extensive powers

Moderate: environmental incidents are 
often large but confined to location

Corporate 
wrongs

‘Greenwashing’ as a breach of 
consumer protection law

High: advertising regulators and NGOs 
have extensive powers 

Moderate: fines and civil sanctions are 
large but on a smaller scale than mass 
injury or damage claims

Loss of shareholder value resulting 
from a mismanaged transition to 
recycled plastics

High: many strong precedents, and 
environmental claims are already 
underway

High: Several companies 
manufacturing and using plastics have 
market caps above USD 100bn



GREENWASHING



• R e s p o n s e  t o  E S G  p r e s s u r e

• M i s l e a d i n g / a m b i g u o u s  c o m m i t m e n t s

• A C C R  v  S a n t o s

• G r e e n p e a c e  v  To t a l

• C l i e n t E a r t h v  S h e l l

• I n a d e q u a t e  p r o d u c t  a t t r i b u t e s

• A S A v  U n i l e v e r

• I n a d e q u a t e  d i s c l o s u r e s

• A b r a h a m s  v  C o m m o n w e a l t h  B a n k  o f  A u s t r a l i a

GREENWASHING:  AN OVERVIEW



• i m p o r t a n c e

• T h r e a t s

• C O P 1 5 ;  T N F D

B i o d i v e r s i t y

B IODIVERSITY LOSS



VALUE CHAIN 
LIABILITY

• D u e  d i l i g e n c e  r e q u i r e m e n t s

• N e w  E U  D i r e c t i v e



QUESTIONS?

440 2500 4000 50+
P a r t n e r s L e g a l  

p r o f e s s i o n a l s  
To t a l  s t a f f O f f i c e s  a n d  

a s s o c i a t e d  o f f i c e s  
i n  2 4  c o u n t r i e s


