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The liability aspects of almost all international carriage by air is subject to one or other variant of a Convention called the Warsaw Convention 1929. Even for those comparatively rare international flights which are not within the Convention, the carrier will usually have conditions of carriage which apply broadly the same provisions to the contract of carriage.

In addition, many countries have adopted the principles of the Convention into their domestic law with suitable modifications - such as substituting ‘domestic’ for ‘international’ - to cover internal flights; for example, the United Kingdom and France have both done this.

The full title of the Warsaw Convention is the “Convention for the Unification of Certain Rules relating to International Carriage by Air signed at Warsaw on 12th October 1929", from which it may be seen that it was only intended to apply to certain aspects of international aviation, which in fact are those relating to the liability of the carrier for injury or delay to passengers, or the damage, loss or delay of baggage or cargo . 

The Convention had its origins in the post-First World War Versailles Conference at which there was a division of responsibilities for international conventions between the successful powers. Great Britain, as the country with seventy-five percent of the world's shipping under its flag, was tasked with organising various maritime conventions and France, as the leading aviation country of the time, was tasked with doing the same for civil aviation. The echoes of this may be heard even today, as most of the litigation on air travel is in common law countries which have a vastly different law of contract to the French law which forms the basis of the Convention. This gives problems of application and interpretation, which is not made any easier by the fact that the only authentic text of the Convention is the French text.

The Convention was designed to provide its own code of law for the carriage of passengers, their baggage or cargo, and its primary aim was to avoid what are called conflicts of law, which is where different States apply their own law to an international incident. Were it not for the Convention one can imagine the problems which would arise if, for example, a Swedish registered aircraft with a Norwegian pilot was flying from London to Athens and had a catastrophic failure over France, but actually crashed in Switzerland, with passengers aboard from about twenty other states. Each and every one of these states would wish to be involved and would claim jurisdiction.

For flights to which the Convention applies this sort of problem is avoided by having a maximum of four possible jurisdictions 
, each of which is supposed to apply the law of the Convention. These jurisdictions are the place where the carrier is ordinarily resident (that is, it has its registered office); the place where the carrier has its principal place of business, which is usually where its main operations are conducted; the place where the contract was made if that was at an establishment of the Carrier; or the destination. Sometimes, of course, this can mean that there is only one place where a case can be heard - for example a round trip from London by British Airways where the ticket has been purchased from British Airways at Heathrow Airport would mean that the case could only be heard in the United Kingdom 

The Convention was designed to be a balancing act between the carrier and the passenger, or cargo consignor. It was recognised that most legal systems require proof of fault before there is any legal liability, but it is obviously very difficult for a Plaintiff to prove a fault on the part of the Carrier, especially before the days of radar or flight data and cockpit voice recorders. It was therefore decided to make the airline’s liability "strict", that is to say without proof of fault on its part. However, it was agreed that in exchange for this concession by carriers they could limit their liability.

The core of the carrier’s liability may be found in Articles 17, 18 and 19 
. The fact that liability is strict may be seen in the repeated phrase ‘the carrier is liable for damage’. Were it not strict, there would be saving, or qualifying, words like ‘negligently’, knowingly’ et cetera.

The limits of liability under the Warsaw Convention are contained in Article 22. These are:-

(i)
For the bodily injury, wounding or death of a passenger - 125,000 francs

(ii)
For loss of, or damage to, baggage or cargo - 250 francs per kilogram

Although these limits of liability have been roundly criticised, it is perhaps worth remarking that - for the time - they were remarkably generous. In those days almost all forms of transportation either excluded liability totally or had very low limits, and indeed one of the first reported cases
 on the Warsaw Convention was actually where the widow of a passenger was trying to prove that the Convention applied as this would approximately double the amount of money which she would recover for her husband's death.

So far as reducing litigation by having a uniform code was concerned, the Convention was an undoubted success. By 1955 there had been only thirty-five cases on the Convention reported worldwide, notwithstanding the much higher accident rate per revenue kilometre which obtained in the earlier years.

However, the limits of liability are a sorrier tale. This aspect of the Convention appears to have been cursed from the beginning. The francs in which the limits of liability are actually declared are the gold, or Poincaré, franc, and an approximate rate of exchange is 250 gold francs = US$20.

The reason for using gold was quite simple; it was believed to be inflation proof. For example, the average wage of a manual labourer in the Western World in 1900 was half an ounce of gold per week and by 1929 it was still half an ounce of gold per week. Unfortunately, the Convention was agreed in Warsaw just two weeks before the Wall Street Crash, which rather upset matters, but worse, it became binding between member states just before international banking went off the gold standard in 1933. From then until the Jamaica Accord in 1978 the exchange rate of the price of gold was fixed, and thus the limits of liability for the damages payable became progressively further removed from the real world, where inflation had reduced the effective value of the limits.

Some attempt was made to correct this at the Hague in 1955
 when the liability limits for the death, wounding or other bodily injury of a passenger were doubled from approximately $10,000.00 to $20,000.00. The opportunity was also taken to make numerous technical amendments to the Convention, and this amended Convention was adopted almost universally but with the singular, perhaps catastrophic, exception of the United States which was somewhat slow to ratify the Hague Protocol. In fact, it only finally did so in March of this year, some forty-four years after the event.

It is important to understand those flights to which  the Convention applies. First, they have to be "International" but this does not necessarily mean International in the normal sense of the word, as the flight has to be between two separate States both of which are parties to the Convention
. Thus a flight where the point of departure was in the United Kingdom and the point of destination was in France would be "International" as both countries are parties to the Convention, but a flight from the United Kingdom where the point of destination is in, for example, Jamaica or El Salvador would not be "International" because neither of those states is a party.

However, matters are further complicated by the fact that the point of departure and the point of destination can be in the same State so long as there is an intermediate landing in another State, whether that State is a party to the Convention or not. Therefore a round trip from the United Kingdom to El Salvador and return would be subject to the Convention whereas, as noted above, a single trip to El Salvador would not be.

Although it might not be obvious now, when the Convention was drafted this provision was really aimed at single journeys with intermediate stops. In 1929 the major powers still had empires, many parts of which were considered to be part of the ‘home state’ and thus if the destination was, for example, a protectorate it would be an international  flight if there was an intermediate stopping place, even if that place was in a state which was not a Convention country. 

Examples of this, admittedly rare, still occur. Until it was handed back to China recently, Hong Kong was a Crown Colony and legally part of the United Kingdom. Thus a flight from London to Hong Kong would be ‘international’ for Convention purposes if there was an intermediate stopover, regardless of the Convention status of the state where that stopover was (and curiously it would be a domestic flight if the flight was direct, so legally a non-stop flight from London to Hong Kong would have been identical to a flight from London to Manchester). Exactly the same considerations would apply to flights from the United Kingdom to the Falkland Islands, or Gibraltar.

Initially this concept that it was the ultimate destination which governed the classification of a flight gave some problems, but in a case called Grein -v- Imperial Airways
 (which was the one where the widow was claiming that it was Convention carriage, and which involved a round trip from London to Belgium and back when Belgium was not a party to the Convention) it was held by the English Court of Appeal that London was the point of destination, not Brussels. One has some sympathy with the Appeal Judge who pointed out that if he were going to take a rail trip from Euston Station in London to Liverpool in north west England and return, and a baggage porter at Euston asked him where his destination was, if he replied "Euston" the porter might justifiably doubt the Judge's sanity. Nevertheless that was what the majority of the Court of Appeal found and this decision has never been seriously doubted ever since.

There are two cases which did not follow this decision, both predictably in California. The better known of these two cases, Aanestad -v- Air Canada
, has been consistently criticised virtually worldwide and the kinder criticisms attribute it to an aberration by the Judge, who was the Senior Judge of the Southern District of California, was in his eighties and apparently had a pathological loathing of airlines.

In addition to the Hague Protocol, there have been other attempts to amend the Convention, some more successful than others. The most significant of these was a series of four Protocols
 made in Montreal in 1975 which attempted to rationalise the entire Warsaw system. Depending upon which of the various Warsaw regimes a state was in, by signing the appropriate Montreal Protocol or Protocols, they would come back into line and, incidentally, change the unit of compensation currency from gold francs to Special Drawing Rights.

Of the other attempts to amend the Convention prior to 1975, a very important one is the  Guadalajara Convention 1961
. This was passed when the concept of the package tour was in its infancy, and was designed to solve the perceived problem that on a package tour the passenger contracts with the tour operator who probably will not also be the carrier by air. It was feared that this might lead to unlimited claims against the carrier by air as there would not be any direct contract between the passenger and the carrier. By this Convention the concept of the contracting carrier and the performing carrier was incorporated into the Warsaw system. As the names suggest, the contracting carrier is the one which contracts with the passenger, or cargo consignor, whilst the performing carrier is the one that actually provides the transport by air. Under the Guadalajara Convention they can both limit their liability.

Although unforeseen at the time, this has proved to be a very useful Convention for the modern concept of ‘code share’ flights. This is where a single flight is operated on behalf of two airlines; for example if one books from Miami to Madrid with Iberia, one may actually travel either on an Iberia aircraft or an American Airlines one, as they code share.

That, then, is the broad scheme of the Warsaw Convention System.  The air carrier is strictly liable for the death, wounding or other bodily injury of passengers and also strictly liable for the loss of, or damage to, baggage or cargo. It is also theoretically strictly liable for delay; although this is somewhat academic as timetables are specifically excluded from the contract of carriage by almost all airlines, and thus there is no contractual time of arrival from which delay can be measured.

As noted above, the damages are subject to limits of liability. In certain circumstances it is possible to break these limits. There are some technical examples of this, mostly involving defective
 or non-existent tickets
 or other documents of carriage such an air waybills, but the method for breaking the limits which attracts the most publicity is called Article 25
. Under this Article, inexcusable behaviour on the part of the Carrier, his servants or agents has the result that it is considered unjust if the Carrier is able to limit his liability. In the original Convention the test was whether the Carrier was guilty of “wilful misconduct” and under the amended Convention it is whether the act or omission of the Carrier causing the damage was done with intent or done recklessly and with knowledge that damage would probably result. The test under the amended Convention is obviously much more difficult for the Plaintiff as he has to prove not merely the recklessness but also the foresight of the damage, which means in a typical crash he must effectively show that the pilot intended to commit suicide.

The converse to the question as to whether the Plaintiff can break the limits is the question as to whether the carrier can avoid paying even the derisory limits available. The answer once more is yes, in circumstances where the carrier can prove that he and his servants or agents have taken all necessary measures to avoid the damage or that it was impossible for him or them to take such measures
. This is generally known as the "Act of God" defence and, whilst it is theoretically available to carriers, in fact it has hardly ever been used. There is one English case called Chisholm -v- British European Airways
 which involved a dentist's wife from Manchester who was going on a Spanish holiday before the days of package tours. The Viscount aircraft in which she was travelling was approaching Spain over the Pyrenees Mountains where moderate to severe turbulence was forecast. Passengers were told to stay in their seats and the fasten seat belt lights were on but nevertheless the good Mrs. Chisholm chose to go to the lavatory to relieve herself. 

Her relief was doubtless tempered somewhat when the aircraft hit a thunder cell and she broke her ankle. When she sued British European Airways the Judge exonerated the carrier using the somewhat dubious technique of implying the word "reasonably" before "necessary" so that it read "the carrier is not liable if he proves that he ... has taken all reasonably necessary measures to avoid the damage". 

In another reported case where the Court supported the Carrier - called Embs -c- Air France  - the good M. Embs chose to commit suicide by the simple, but nevertheless very effective, method of opening the door in the un-pressurised aircraft and stepping out. In a predominantly Catholic country like France - where suicide would be considered to be a sin  - there would be some resistance from the court to compensate, which might explain the Court’s verdict for the carrier, which is somewhat suspect. Neither can much reliance be placed on the English case which was heard at a comparatively low grade Court, and it is clear from the judgment where the Judge's sympathies lay. The point is that in both cases the carrier could have avoided the incident by the cabin staff preventing Mrs Chisholm from going to the lavatory whilst the seat belt signs were illuminated, or by Air France fitting secure locks to their doors.

Nevertheless, if one applies the wording absolutely strictly it is almost impossible to envisage circumstances where the defence could be used correctly. Plainly if the carrier has taken all necessary measures to avoid the damage the damage would not occur, and if it is impossible to take all necessary measures it is arguable that the aircraft should not get airborne.

However, many people seem to think that it is a viable defence which resulted, in part, in the Montreal Agreement of 1966 
 and much more recently has been the subject of much discussion in connection with the IATA Agreement.

The Montreal Agreement (unlike the Warsaw Convention which is an International Treaty between states) is a private agreement between the United States and carriers. Driven partly be dissatisfaction with the limit of liability agreed at The Hague and partly by a fear of airlines successfully using the Act of God defence, the United States used its economic power, probably illegally, to force airlines to agree to a limit of liability of $58,000 exclusive of legal costs or $75,000 inclusive of them, and a waiver of Article 20, that is the Act of God defence, as a condition of flying to, from or via the United States or any of its possessions.

The existence of this Agreement explains some of the more peculiar decisions on the Convention, in particular some cases where Article 20 could possibly have been used. For example, in the hijacking cases, especially the Dawson's Field hijacks. In an era when nobody had thought of passenger screening and profiling, and baggage x-ray and explosives detection equipment just did not exist, it may be that absent the Montreal Agreement the Courts might have exonerated the carrier.

The low limits of liability for personal injury or death under the Convention have posed a problem for an ever more avaricious Plaintiff's bar. Whereas an American jury could usually be depended on to make a finding of wilful misconduct, there was always the remote danger that they would not, and therefore frequently the aircraft, or aircraft equipment manufacturer has been joined in the litigation.

Although liability against the carrier is strict, the downside is the limit of liability, whereas whilst as against the manufacturer the Plaintiff has to prove fault, thereafter damages are unlimited. If one reads the press one would have got the impression that the entire world was united against the limits of liability, but in fact the bulk of the criticism only came from North America, Europe, Japan and Australasia, and the vast majority of the member states of the Convention were quite happy with the limits.

Ignoring this, and bowing to what was perceived as public pressure, IATA's solution was an Inter-Carrier Agreement, called the IATA Agreement, by which airlines which are party to the Agreement agree to pay damages without proof of fault up to 100,000 Special Drawing Rights, and unlimited damages thereafter unless they can prove they were free of fault.

Many observers consider this Agreement to be ill-advised, ill-drafted and ill-executed but it has developed a life of its own. IATA's lead has been followed by the European Union which has made a Regulation binding on EU States which is perhaps even worse conceived, worse drafted and worse executed!

In a short overview such as this, it is only possible to touch on a couple of points of the Agreement. IATA has laid great store on the fact that the Act of God defence is preserved above 100,000 SDRs but as you have seen this is almost meaningless, however the Agreement is a potential godsend to manufacturers.

As previously noted, in the past Plaintiffs have attacked manufacturers to obtain unlimited damages but have had to prove fault. Under the IATA Agreement they can now pursue the carrier for unlimited damages - admittedly above 100,000 carriers can avoid liability if they can demonstrate themselves free of fault - but the sophistry of why an airline should freely pay 100,000 Special Drawing Rights and then only pay more if they are unable to exclude their own fault will be beyond most juries. Why then, in a case where the Agreement applies, should a Plaintiff bother to pursue the manufacturer, with the vast amount of technical evidence that this would entail ?

There is a further problem, and one that is particularly relevant in the light of the Swissair 111 loss off Newfoundland where, against the advice of its lawyers and insurers, Swissair is making large payments to passengers’ estates before even the cause of the loss has been decided, and that is the question of the voluntary payment. 

In many jurisdictions where one has made a voluntary payment, as opposed to having incurred a legal liability to pay, one cannot then seek contribution from a fellow tortfeasor. If, then, in a case subject to the Agreement and where there is some evidence of a manufacturing fault, the carrier pays unlimited damages and seeks contribution from the manufacturer, the manufacturer can say that any payment above the appropriate Convention liability limit was not a legal obligation and was therefore a voluntary payment and is irrecoverable.

This does not apply, of course, where the unlimited liability has been incurred by a European carrier, as their obligation is legal, not voluntary, by virtue of the European Regulation

There is a further double problem for the airline which is subject to the IATA Agreement, or rather its insurers, pursuing the manufacturer for a contribution. First, in virtually all aircraft purchase contracts the airline holds the manufacturer harmless from claims for product liability as far as the hull is concerned; and second, in many legal systems - for example that of New York State - if a joint tortfeasor settles fully with the plaintiff, he cannot them seek contribution from a fellow defendant. This alone should lead to increased litigation, rather than the decrease upon which the idea of the Agreement was ‘sold’ to airlines and insurers, as the carrier - although strictly liable for, effectively, unlimited damages - will still have to defend the case to ensure that the manufacturer is involved in the litigation, and thus any settlement. This in turn also raises the ugly prospect of airlines - doubtless trenchantly - having to criticise the manufacturer of the very equipment that the airline is using, which will not delight the commercial operations and public relations divisions of the airline.

Lastly, mention should be made of the draft International Civil Aviation Organisation (“ICAO”) Convention. Following the publicity surrounding the IATA Agreement and the European Regulation, ICAO - which is the United Nations body responsible for civil aviation - decided to produce a new Aviation Convention to replace the entire Warsaw System. A final draft has been produced, and a Diplomatic Conference is sceduled to be held in Montreal at the end of May this year. 

If the draft is approved, the new Convention will then be open for signature by every state in the world, and when sufficient states have become members, it will become binding between those states and thus it will progressively replace the Warsaw System.

�	Article 28 (1):


 An action for damages must be brought, at the option of the plaintiff, in the territory of one of the High Contracting Parties, either before the court having jurisdiction where the carrier is ordinarily resident, or has his principle place of business, or has an establishment by which the contract has been made or before the court having jurisdiction at the place of destination.


�	See eg Butz -v- British Airways 421 F Supp 127 


�	ARTICLE 17�tc \l5 "ARTICLE 17�





The carrier is liable for damage sustained in the event of the death or wounding of a passenger or any other bodily injury suffered by a passenger, if the accident which caused the damage so sustained took place on board the aircraft or in the course of any of the operations of embarking or disembarking.





ARTICLE 18�tc \l5 "ARTICLE 18�








(1)	The carrier is liable for damage sustained in the event of the destruction or loss of, or of damage to, any registered baggage or any cargo, if the occurrence which caused the damage so sustained took place during the carriage by air.





(2)	The carriage by air within the meaning of the preceding paragraph comprises the period during which the baggage or cargo is in charge of the carrier, whether in an aerodrome or on board an aircraft or in the case of a landing outside an aerodrome, in any place whatsoever.





(3)	The period of the carriage by air does not extend to any carriage by land, by sea or by river performed outside an aerodrome.  If, however, such a carriage takes place in the performance of a contract for carriage by air, for the purpose of loading, delivery or transhipment, any damage is presumed, subject to proof of the contrary, to have been the result of an event which took place during the carriage by air.





ARTICLE 19�tc \l5 "ARTICLE 19�





The carrier is liable for damage occasioned by delay in the carriage by air of passengers baggage or cargo


�	Grein -v- Imperial Airways [1937] 1 KB 50


�	The Hague Protocol: This is known formally as The Warsaw Convention 1929 as amended at The Hague 1955, and informally as ‘the amended Convention’ or ‘amended Warsaw’.


�	ARTICLE 1�tc \l5 "ARTICLE 1� (Warsaw-Hague Version)


(1)	This Convention applies to all international carriage of persons, baggage or cargo performed by aircraft for reward.  It applies equally to gratuitous carriage by aircraft performed by an air transport undertaking.





(2)	For the purposes of this Convention, the expression international carriage means any carriage in which, according to the agreement between the parties, the place of departure and the place of destination, whether or not there be a break in the carriage or transhipment, are situated either within the territories of two High Contracting Parties or within the territory of a single High Contracting Party if there is an agreed stopping place within the territory of another State, even if that State is not a High Contracting Party.  Carriage between two points within the territory of a single High Contracting Party without an agreed stopping place within the territory of another State is not international carriage for the purposes of this Convention.





(3)	Carriage to be performed by several successive air carriers is deemed, for the purposes of this Convention, to be one undivided carriage if it has been regarded by the parties as a single operation, whether it had been agreed upon under the form of a single contract or of a series of contracts and it does not lose its international character merely because one contract or a series of contracts is to be performed entirely within the territory of the same State. 





�	 [1937] 1 KB 50


�	Aanestad -v- Air Canada Inc. 390 F Supp 1165 (DC Cal, 1975) 13 Avi 17,515











�	Montreal Additional Protocols 1, 2, 3 and 4. Montreal Additional Protocols 1 and 2 came into force on 15th February 1996 and Montreal Additional Protocol 4 came into force on 14th June 1998


�	The Guadalajara Convention for the Unification of Certain Rules Relating to International Carriage by Air Performed by a Person Other than the Contracting Carrier 1961.











�	Eg Lisi -v- Alitalia-Linee Aeree Italiane SpA 370 F 2d 508 (2nd Cir,1966)


�	Eg Mertens -v- Flying Tiger Line Inc 341 F 2d 851 (2nd Cir, 1965)


�	ARTICLE 25�tc \l5 "ARTICLE 25� (Warsaw Version)





(1)	The carrier shall not be entitled to avail himself of the provisions of this Schedule which exclude or limit his liability, if the damage is caused by his wilful misconduct, or by such default on his part as, in accordance with the law of the Court seised of the case, is considered to be equivalent to wilful misconduct.





(2)	Similarly the carrier shall not be entitled to avail himself of the said provisions if the damage is caused as aforesaid by any servant or agent of the carrier acting within the scope of his employment.





ARTICLE 25�tc \l5 "ARTICLE 25� (Warsaw-Hague Version)





The limits of liability specified in Article 22 shall not apply if it is proved that the resulted from an act or omission of the carrier, his servants or agents, done with intent to cause damage or recklessly and with knowledge that damage would probably result, provided that, in the case of such act or omission of a servant or agent, it is also proved that he was acting within the scope of his employment.








�	Article 20


�	[1963] 1 Lloyd’s Rep 626


�	CAB No 18900





